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THE CONSTITUTION FOR A LEAGUE OF 
NATIONS. 


Not since the Roman empire, through 
its jus gentium and its praeter peregrinus, 
afforded means for judicially determining 
the difficulties arising between citizens and 
princes in every part of the world, has 
there appeared anything that gave such 
hope of establishing a universal system of 
legal principles as the first tentative draft 
of a Constitution for a League of Nations. 

This draft was presented to the Peace 
Conference by President Wilson, Friday, 
February 14, 1919. The very opening of this 
epochal document is pregnant with the re- 
alization of the hopes of mankind for the 
amicable adjustment of international diffi- 
culties and for a more intimate and cordial 
relationship between the people of all na- 
tions. “In order to promote international co- 
operation,” declares the preamble, “and to 
secure international peace and security by 
the acceptance of obligations not to resort 
to war, by the prescription of open, just 
and honorable relations between nations, by 
the firm establishment of the understand- 
ings of international law as the actual rule 
of conduct among governments, and by 
the maintenance of justice and a scrupu- 
lous respect for all treaty obligations in the 
dealings of organized people with one an- 
other, the powers signatory to this cove- 
nant adopt this constitution of the League 
of Nations.” 


The domination of the American idea 
for a League of Nations, which is not 
President Wilson’s idea, but an idea de- 
veloped by lawyers and publicists in this 
country and adopted by the President as 
the American idea for the choice of an 
effective instrument of the administration 
of international justice, should thrill every 





American with pride, as it thrills every man 
and woman of the world with new hopes 
for a lasting peace. : 


It is unfortunate that there is a tendency 
‘to discuss this movement in this country 
from the political standpoint. This ten- 
dency prevents a careful, scholarly ap- 
proach to a discussion of the important 
questions involved. With President Wil- 
son acting as chairman for the American 
idea of a League of Nations in Europe, 
and former President William H. Taft 
leading the movement for the same cause in 
America, politicians ought to leave the dis- 
cussion of the question to statesmen and 
publicists, or themselves discuss it without 
the disgusting interjection of irrelevant 
personalities and flings of partisanship. 


The underlying idea of a League of Na- 
tions is without doubt approved by the 
great mass of men everywhere in the world. 
Surely every right thinking man desires to 
see the end of war and the submission of 
all controversies between nations to the 
arbitrament of a judicial tribunal. It may 
be that the scheme of a League of Na- 
tions is impractical or that the present con- 
stitution goes too far or falls short 
of what is necessary to carry such an idea 
into effect. But these questions concern 
the carrying out of the idea and are mat- 
ters of detail which a full, fair and frank 
discussion on the part of congresses, parlia- 
ments and the people generally all over the 
world ought easily to settle. 


One of the interesting features of the 
tentative draft of the League Constitution 
is the means provided to secure proper 
sanctions for enforcing its authority on 
recalcitrant or criminal nations. Abandon- 
ing the French proposal for an interna- 
tional standing army, it substitutes in its 
stead such effective measures as an inter- 
national boycott and blockade. What could 
be a more effective punishment, especially 
when it is combined with the provision that 
neutrality in such a case means to lend 
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every assistance possible to the nation 
whose cause was submitted to the interna- 
tional court and pronounced a just cause. 
President ‘Taft, speaking of the effective- 
ness of the measures proposed to enforce 
the decrees of the League, said in a recent 
address : 


“It would be difficult to make stronger 
provisions that have a tendency to force 
Léague members into war with covenant- 
breakers, without creating a distinct and 
positive objection to making war. ‘The 
members of the League, whether they fight 
or not, are not neutrals in the modern sense. 
They must prevent intercourse of non- 
members of the League with the recalci- 
trant nation. ‘They must yield a right-of- 
way to League military forces attacking 
that nation. The recalcitrant may, there- 
fore, properly regard them as belligerents 
and enemies. Provision is made for future 
creation of an international court, but 
meantime arbitration before agreed arbi- 
trators is provided.” 


Article XII of the Constitution is to our 
mind the most important provision of this 
document, since it binds the high contract- 
ing parties in the event that disputes arise 
which cannot be settled by the ordinary 
processes of diplomacy, to adopt one of 
two alternatives: First, either to submit 
the matter to arbitrators of their own se- 
lection; or second, to an inquiry by the 
Executive Council. War shall not be de- 
clared for three months thereafter and, 
not even then, provided either of the par- 
ties to the dispute (who is a member of 


the League) “fully complies with the award , 


of the arbitrators or the recommendation 
of the Executive Council.” 


The alternatives given by Article XII to 
nations having disputes with other nations 
means that, hereafter, if the Constitution is 
adopted, the judicial determination of such 
disputes will be the rule and war the 
exception as a means adopted to determine 
international controversies. It will put in 
ternational law on a sound basis. The 
principles of law applicable to intercourse 
among nations, will be stated by a compe- 
tent legislative body (the Body of Dele- 





gates) and decrees will be handed down 
by a competent court or by arbitrators. 
These decrees will then be enforced by the 
measures to which we have already called 
attention. : 

To lawyers the evolution of an interna- 
tional judicial tribunal is the most interest- 
ing outgrowth of the League of Nations 
idea and with that important result in mind 
the bar of the country will follow the -fur- 
ther deliberations of the Versailles Confer- 
ence on the details,of the League’s Consti- 
tution with sympathetic interest. 

It may be that Tennyson’s world-famous 
prophecy in Locksley Hall may not be ful- 
filled in the League of Nations. It may be 
that it would be too rash to hope that battle 
flags will hereafter remain “furled” for- 
ever, that nation will no longer rise against 
nation, but it does seem permissible to in- 
dulge the hope that in this League there 
is established an institution out of which 
can easily be evolved a “parliament of man,” 
a “federation of the world.” 








NOTES OF IMPORTANT DECI- 
SIONS. 





LIMITING CERTAIN STATUTORY PRIV- 
ILEGES TO “RESIDENTS” DOES NOT DIS- 
CRIMINATE AGAINST “CITIZENS” OF 
OTHER STATES.— There is a difference be- 
tween citizens and residents, to lawyers if not 
to the ordinary laymen, and it is not “stick- 
ing in the bark” for a court to hold that a 
regulation limiting the right to act as an in- 
surance broker to “residents” does not dis- 
criminate against “citizens” of other states or 
deprive them of the privileges of citizens of 
the particular state. Tourette v. McMaster (U. 
S. Supreme court recently decided), Justice 
McKenna, who wrote the opinion in this 
case, did the unusual thing of quoting and 
approving the opinion of the Supreme Court 
of South Carolina (the lower court) as fol- 
lows: 

“*A citizen of any State of the Union, who is 
a resident of this State and has been a licensed 


; insurance agent of this State for at least two 
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years, may obtain a broker’s license; on the 
other hand, a citizen of this State, who is not 
a resident of the State and has not been a 
licensed insurance agent of this State for two 
years, may not be licensed. . No discrimination 
is made on account of citizenship. It rests 
alone on residence in the State and experience 
in the business.’ And the court further said: 
‘Citizenship and residence are not the same 
thing, nor does one include the other: Cum- 
mings v. Wingo, 31 S. C. 427, 435, 10 S. E. 107, 
and authorities cited. But our conclusion is 
not rested upon the mere use of the word “resi- 
dents”: for no doubt it might appear from the 
purpose and scope of an act that “residents” 
was used in the sense of “citizens.” If so, the 
court would so construe it; and in no event 
would the court sanction an evasion of the 
purpose and intent of this wise and whole- 
some provision of the Constitution based on 
mere verbiage. But there is nothing in the 
act to suggest any such intention. On the con- 
trary, the words “residents” and “citizens” are 
both used, each apparently in its ordinary legal 
sense, which is well defined and understood, 
making a distinction which is substantial in its 
purpose and one that is sanctioned by the high- 
est judicial authority.’ ” 


As Justice McKenna stated, the Supreme 
Court of South Carolina had correctly stated 
the rule relating to the application of Sec. 
2, Art. IV, guaranteeing to citizens of other 
states that ‘their privileges and immunities as 
citizens should not be abridged. Where the 
act in question applies equally to citizens of 
the enacting state as well as to the citizens 
of other states the privileges of the latter are 
not improperly affected because the benefits 
of a law are conferred upon the residents of 
the former state. 





WILL EQUITY PERMIT SUIT TO CANCEL 
VOID NOTES TO AVOID VEXATIOUS SUITS 
AT LAW?—It is to be regretted that courts 
of equity have not enlarged their powers of 
preventive justice to permit the cancellation 
of notes secured by deceit in order to prevent 
their further negotiation by allowing this rem- 
edy in a single suit against the original trans- 
feree and those to whom he has subsequently 
transferred the notes. But the rule is other- 
wise. Warnock Uniform Co. v. Garifalos et al 
(N. Y. Court of Appeals, December 3, 1918). 


In the case cited it appeared that ten notes 
were executed by plaintiff and delivered to de- 
fendant Garifalos to be discounted at a cer- 
tain bank with the understanding that if the 
notes were not discounted by a certain date, 
they were to be returned to plaintiff. Garifalos, 





not being able to discount the notes, trans- 
ferred them to others, all but one being hold- 
ers without value and with notice of the de- 
ceit. Plaintiff brought Garifalos and all his 
transferees into court and prayed for the can- 
cellation of the notes held by them. The trial 
court gave the relief prayed for except as to 
one defendant who was a bona fide holder for 
value. The Court of Appeals, in setting aside 
this judgment, said: 


“Among the defendants there is neither com- 
munity of right or interest in the subject mat- 
ter of the action, nor community interest in the 
questions of law and fact involved in the gen- 
eral controversy. The only fact common to 
them is that Garifalos acquired the notes 
through deceit. According to the allegations 
of the complaint and the findings each note 
was transferred by him as an independent and 
several transaction, and each transferee has a 
standing, allegations and proof peculiar to him- 
self and dissociated from those of another. 
The issues between the plaintiff and each of 
the defendants were triable and determinable 
in a court of law by a jury. The plaintiff, nat- 
urally, desires to avoid vexation, expense, 
trouble and delay by a consolidation, in effect, 
of the independent causes of action at law 
into one cause of action in equity. This it 
cannot have (Empire Engineering Corp’n v. 
Mack, 217 N. Y. 85; Hale v. Allinson, 188 U. 
‘SS. 56; Johnson v. Swanke, 128 Wis. 68; Rogers 
v. Boston Club, 205 Mass. 261). 


We believe it is time for some court 
to show the way for a modification of the 
rule that prevents the joining together of 
all defendants in a suit where the cause of ac- 
tion and the remedy sought is the same against 
each defendant. The Code permits all persons 
severally liable upon the same instrument 
to be made parties. But equity permits all par- 
ties to be brought in, or one to represent many 
others, whenever the question is one of a com- 
mon or general interest of many persons, as 
where creditors seek to establish their claims 
against a common debtor, or where policy hold- 
ers join to sue officers of insurance companies to 
pay a dividend, In these cases, and many others, 
the individual interests are severai and vari- 
ous, sometimes conflicting, and yet as to that 
suit there is a common purpose. So in a 
suit to cancel notes issued to one person and 
subsequently coming into the hands of several 
persons through assignment, the object of the 
proceeding is to cancel these notes, all of them 
issued at the same time, and all of them subject 
to the same infirmity. On the question whether 
the notes should be cancelled or not, the issue 
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is the same as to each defendant, to-wit: does 
the particular defendant stand in the shoes of 
the original transferee? If he does, the 
notes will be cancelled. If he is a bona fide 
holder for value, the note will not be can- 
celled. Why should the law compel so foolish 
a thing as to require the plaintiff in such a 
case as this to await a suit from every trans- 
feree of notes secured by fraud, when, in one 
proceeding, the essential question as to the 
invalidity of the notes could be effectually de- 
termined and the danger of subsequent trans- 
fers to bona fide holders avoided? 





POWER OF MUNICIPALITY TO PASS OR- 
DINANCE IN CONFLICT WITH STATE LAW. 
—The power of municipalities to pass ordi- 
nances involving the same subject matter as, 
a statute and in apparent conflict therewith, 
has often been questioned. The question arose 
in a recent New York case. Chapman y. Sel- 
over (Court of Appeals just decided). In this 
case the state law made driving an automobile 
at a speed of over 30 miles an hour a misde- 
meanor punishable by a fine of $100. A village 
ordinance made 15 miles an hour the limit and 
the fine $50.00 The statutes of New York 
granted to municipalities the power to regulate 
by ordinance the speed of automobiles and to 
provide for a punishment for the violations of 
such ordinances, which should not exceed that 
provided by state law for the same offense. It 
was contended that the ordinance was invalid. 
The Court of Appeals, in holding the ordinance 
valid, said: 


“We think the power of the local author- 
ities has been too narrowly construed. A 
speed that is safe in the open country may 
be dangerous in cities and villages. The pur- 
pose of the Legislature, in its delegation of the 
ordinance power, was not to relax in such local- 
ities the rules of the road. It was to make them 
more rigid. We should be slow to construe the 
statute as making excessive speed a misde- 
meanor in districts where the danger is slight, 
and in denying to it a like quality where the 
danger is great. Its language does not force 
us to a construction so unreasonable (Matter 
of Meyer, 209 N. Y. 386).” 


All legislative power resides in the legis- 
lature. The power may be delegated and a 
municipality is one of the most common agen- 
cies to which this power is delegated. The 
fact that some of our cities have grown so big 
does not prove they have been emancipated 
from the control of the legislature or cease 
to owe what legislative powers they enjoy to 
that source. 





But our state legislatures have been liberal. 
Under the insistent demand for home rule large 
and important grants of legislative power have 
been made to municipalities with the result 
that there are sometimes sharp conflicts be- 
tween state and municipal laws on the same 
subject. 


In cases of conflict between the ordinance 
and statute, the first question to be determined 
is whether the power to pass an ordinance 
inconsistent with a statute is expressly given 
by the legislature. Such a power in the leg- 
islature is denied in some states (Hewlett v. 
Camp, 115 Ala. 499; State v. Tenant, 110 N. C. 
609, 28 Am. 81, Rep. 715; Wragg v. Township, 
94 Ill. 11). But in the majority of states it is 
held that an express grant of power to a mu- 
nicipality to pass an ordinance inconsistent 
with a state law, is a repeal pro tanto of the 
general law. (State v. Smith, 67 Conn. 541, 
52 Am. St. Rep. 301.) 


In some states it is held that a general grant 
of power to legislate on a subject matter gives 
the right to pass an ordinance inconsistent 
with state laws on the theory that the legis- 
lature thereby abandons its right to legislate 
on that subject at all in favor of the munic- 
ipality. Thus a grant of power to the City of 
St. Louis to regulate or suppress bawdy houses 
was held to nullify the operation of a general 
law prohibiting such houses altogether, de- 
claring them to be public nuisances and sub- 
jecting their keepers to fine and imprisonment. 
(State v. Clarke, 54 Mo. 17. See Ex parte 
Garza, 28 Tex. App. 381, 19 Am. St. Rep. 845.) 


Logically the grant of power to a municipal- 
ity to pass legislation inconsistent with gen- 
eral laws is indefensible. Properly, the leg- 
islature itself should be the source of laws 
applying especially to particular localities, de- 
scribed of course in general terms so as to 


| include all localities similarly situated. But 


care should be taken not to confuse ordinances 
imposing additional restrictions or regulations 
to those imposed by state laws, such as in the 
principal case and which are not inconsistent. 
A state law making it a misdemeanor to run 
an automobile more than 30 miles an hour is 
not inconsistent with an ordinance making it 
a misdemeanor to run an automobile 15 miles 
an hour, because the latter offense is included 
in the former, and, as the court well said in 
the principal case, the ordinance is really in- 
tended to make effective the intent of the leg- 
islature as applied to congested highways in 
a municipality. 
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“PECULIARITIES” IN THE ADMIN- 
ISTRATION OF JUSTICE IN 
NORTH DAKOTA—JUSTICE ROB- 
INSON’S EXPLANATION. 








Much has been said of the vagaries of 
the Non-Partisan League movement in 
North Dakota and other Northwestern 
States. This movement, often called so- 
cialistic, was not industrial but agrarian. 
It was in the interest of the farmer, but 
the methods adopted for securing the relief 
desired were purely socialistic. The State 
was to provide out of its funds all the 
farmer might need in the way of seed, ele- 
vators, flour and feed mills, short-time 
loans, etc. When some measures were 
wrecked on constitutional barriers, the peo- 
ple, deluded by an idea, turned against their 
best friends—the judges who defended the 
Constitution as they had sworn to do—and 
elected to office men pledged to run the of- 
fice of appellate judge “in a plain, common- 
sense manner.” 


In last week’s issue former Chief Justice 
Andrew A. Bruce of North Dakota, writ- 
ing on the subject of “Judicial Buncombe 
in North Dakota and Other States,” dis- 
cussed some of the peculiarities of one of 
the justices recently elected on a Non- 
Partisan League Platform. Believing our 
reader would be interested to know how a 
lawyer would justify the practices pursued 
by Justice Robinson, we asked the judge 
to explain his point of view. We called at- 
tention to the charge, first, that he lowered 
the dignity of the court; second, that he 
insisted on decisions being made without 
argument and due consideration ; third, that 
he gave a “weekly letter” to the press call- 
ing attention to the delinquencies of other 
members of the court; fourth, that he fa- 
vored oral opinions; fifth, that he totally 
ignored the rule of stare decisis and as- 
sumed to decide every case according to the 
justice of the particular case and not ac- 
cording to the law established by any pre- 
ceding decision; sixth, that he sometimes 





wrote his opinion deciding a case before 
argument and notified attorneys in advance 
of his decision. Justice Robinson categor- 
ically replies to all the questions pro- 
pounded by us, and his letter is herewith 
given in full and without comment: 


Jupce Roprnson’s REPLy. 
Editor Central Law Journal: 


It is with pleasure I answer your recent 
letter making inquiry concerning my re- 
ported peculiarities as an appellate judge. 
It is true that in many ways I am peculiar, 
because my purpose has been to get the 
Court out of the old ruts of the law and to 
administer justice in a plain, common-sense 
and businesslike manner. Thus, I refuse 
to adhere to the old custom of having a 
marshal open and close the court by procla- 
mation, to rap for everyone to stand up in 
reverence to the judges when they enter 
the court room. Hence, for over two years 
there has not been a marshal in the court 
room. Without pomp or ostentation, the 
judges walk in, take their seats, say the 
Court is opened, and call the case set for 
argument. The people go and come as 
they please and there has never been the 
least occasion to reprove or call any person 
to order. There is no crying: “Silence is 
commanded on penalty of imprisonment.” 

(2) It is true that by practice and pre- 
cept I do insist that during the business 
hours of every day the judges should give 
all their time to the duties of the office; 
that they have no excuse for laying off, 
stealing their time and leaving the work 
undone—no excuse for failure to promptly 
decide every appeal. Under the constitu- 
tion it is the sworn duty of courts to ad- 
minister justice without denial or delay, yet 
nearly every appellate court, including the 
United States Supreme Court, is from one 
to two years behind with its work, because 
the judges do often pose as Lords of Crea- 
tion, and not merely as public servants. 
Regardless of the work on hand, they take 
long vacations, work short hours, or no 
hours, and go fishing when they please and 
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too often they bind men with burdens that 
are grievous and heavy to be borne. The 
judges work without any publicity or ac- 
countability,* without any supervision or 
control and each one is a law unto himself. 
Two years ago when our present judges 
took office, they found on hand the work of 
one year, but when this year expires they 
must have a clean slate or tell the reason 
why. 

(3) To expedite the business of the 
Court I give the press a weekly letter—a 
thing quite peculiar, Maybe you never 
heard of an appellate judge giving the press 
a weekly report on the doings of the Court, 
the time that each judge is absent from the 
Court and his manner of writing decisions. 
As I maintain, when a judicial decision is 
properly written, it does not contain a 
needless word nor a grammatical error. In 
ene or two short paragraphs, in proper 
consecutive order, it does concisely state 
the case so that any child may read and 
understand it. ‘Then it concisely states the 
law, the reasons and the conclusions—and 
there it ends. There is no reason for 
stuffing a decision with literal copies of 
statutes, pleadings, testimony, citations and 
quotations. That is a lazy, careless and 
slipshod way of writing. As you know, 
the proper way is to state only the gist of 
such matters. 


(4) You say, it appears that I oppose 
the practice of writing decisions and favor 
the practice of deciding cases immediately 
upon the hearing. That is not true. The 
State Constitution provides that every de- 
cision must be given in writing, with the 
reasons concisely stated, and signed by the 
judges—and of course that is the only 
proper practice. . 


(5) You say, that as reported, I appear 
to favor a decision of every case on its 
merits, without regard to former decisions. 
It is true that I have little regard for old, 
obsolete or erroneous decisions and prefer 
to decide every case in accordance with 
law, reason and justice. I do never—like 





Pontius Pilate—wash my hands and blame 
the law or a precedent or party zeal for an 
unjust decision. I do not believe in build- 
ing error upon error. Thus, though the 
State Constitution provides that the right 
of trial by jury shall remain inviolate, we 
have an old decision that for a certain of- 
fense against the liquor laws, a person may 
be convicted in a summary manner upon 
affidavits and sent to the. penitentiary for 
two years, without a trial by jury. (5 N. 
ID.) And it is followed in a recent case. 
We have a decision that in a suit or pro- 
ceeding for the destruction of liquor, a Jus- 
tice of the Peace has jurisdiction, regard- 
less of the value of the property, and yet 
by the constitution, in a civil or criminal ac- 
tion the jurisdiction of a Justice of the 
Peace may not exceed $200. These I con- 
sider band-wagon decisions and hold them 
in contempt. I am so peculiar as to believe 
in due process of law and in the inherent 
and constitutional right of every person to 
pursue and obtain safety and happiness, 
and to acquire, possess and protect property 
without doing injury to the right of an- 
other. 

(6) You wish to know on what ground 
I justify the writing of an opinion before 
hearing the argument of counsel. That I 
do only in rare and plain cases. In every 
case I aim to look over the pleadings, rec- 
ords and to know the law and the material 
points in advance of the argument. Then, 
when it is argued, I am in a better posi- 
tion to state concisely the issues, the facts 
and the law and to limit the argument to 
material points. Occasionally, when look- 
ing over the record in advance of the de- 
bates, when it appears that the case is clear 
beyond reasonable dispute, I formulate a 
concise tentative opinion and mail a copy 
to the attorneys for each party and save 
them the expense of a trip to Bismarck if 
they concur in the opinion. Surely that 
does no injury to anyone. Then there is 
no law to prevent an appellate court de- 
ciding an appeal without oral argument, 
and in small cases, it is common to deny 
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oral argument. The oral debate of counsel 
is far from being desirable in all cases. It 
is often a great waste of time and a cause 
of needless delay and expense and it often 
tends only to mislead the judges. It is 
most beneficial, I think, when one or more 
of the judges have looked well into the 
case and are able to turn the debate into a 
conference and when the judges decide the 
case while it is fresh in their memory. 


The judges double their work by delay- 
ing it. There is no reason why the United 
States Supreme Court or any appellate 
court should be three months behind with 
its work. It is time for appellate judges 
to get out of the old ruts and to be more 
peculiar. Yours, 

James E. Rostnson. 

Bismarck, N. D. 








SUITS AGAINST RAILROADS UN- 
DER FEDERAL CONTROL. 





On August 29, 1916, Congress author- 
ized the President “in time of war to take 
possession and assume control of any sys- 
tem or systems of transportation, or any 
part thereof, and to utilize the same” for 
certain specified war purposes.!| The Con- 
gress on April 6, 1917, resolved that a “state 
of war between the United States and the 
Imperial German Government * * * 
is hereby formally declared.” On Decem- 
ber 26, 1917, the President, reciting as his 
authority the Act of August 29, 1916, supra, 
took possession and assumed control “of 
each and every system of transportation 
and the appurtenances thereof located 
wholly or in part within the boundaries of 
the contiriental United States.”? In the 
course of this proclamation this language 
was used: 


(1) Act of August 29, 1916, Section 1; U. S. 
Comp. Statutes 1916, Sec. 1974a, 

(2) The Annals of American Academy of 
Political and Social Science, Vol. 76, pp. 272 
et seq. 





“Except with the prior written assent 
of said Director, no attachment by mesne 
process or on execution shall be levied on 
or against any of the property used by 
any of said transportation systems in the 
conduct of their business as common car- 
riers; but suits may be brought by and 
against said carriers and judgments ren- 
dered as hitherto until and except so far 
as said Director may, by general or spe- 
cial orders, otherwise determine.” 


On March 21, 1918, what is popularly 
known as the Federal Control Act became 
law. That Act contains 16 Sections. Sec- 
tions 1 to 7, inclusive, relate to the com- 
pensation to be received by the transporta- 
tion systems and to their necessary financ- 
ing; Section 8 gives the President authority 
to employ agencies in the execution of the 
powers granted to him; Section 9 continues 
the Act of August 29, 1916, and says: “and 
the President, in addition to the powers 
conferred by this Act, shall have and is 
hereby given such other and further powers 
necessary or appropriate to give effect to 
the powers herein and heretofore con- 
ferred.”” Section 11 prescribes punishment 
for violations of the Act; Section 12 says: 
“Moneys and other property derived from 
the operation of the carriers during Federal 
control are hereby’ declared to be the prop- 
erty of the United States,” and provides 
how accounts shall be kept and such mon- 
eys distributed; Section 13 provides that 
certain pending cases are unaffected by the 
Act; Section 14 limits the time of Federal 
control to a period ending 21 months after 
peace is proclaimed, authorizing, however, 
the President to release the roads earlier ; 
Section 15 leaves effective State police and 
taxing laws, and Section 16 declares the 
Act “to be emergency legislation.”* 


The last three paragraphs of Section 10 
refer to “rates, fares, charges, classifica- 
tions, regulations, and practices,” and are 
not material to the question under discus- 


(3) Act March 21, 1918, copied in an addenda 
to No. 7 of the advance sheets of 247 Federal 
Reporter of April 25, 1918. 
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sion. ‘The first paragraph of Section 10 | General of Raiteale ‘ehhtis action, suit 
reads : or proceeding but for Federal control 


“Carriers while under Federal control 
shall be subject to all laws and liabilities 
as common carriers, whether arising un- 
der State or Federal laws or at common 
law, except in so far as may be inconsis- 
tent with the provisions of this Act or 
any other Act applicable to such Fed- 
eral control or with any order of the 
President. Actions at law or suits in 
equity may be brought by and against 
such carriers and judgments rendered as 
now provided by law; and in any action at 
law or suit in equity against the carrier, 
no defense shall be made thereto upon 
the ground that the carrier is an instru- 
mentality or agency of the Federal Gov- 
ernment. Nor shall any such carrier be 
entitled to have transferred to a Federal 
Court any action heretofore or hereafter 
instituted by or against it, which action 
was not so transferable prior to the Fed- 
eral control of such carrier; and any ac- 
tion which has heretofore been so trans- 
ferred because of such Federal control 
or of any act of Congress or official order 
or proclamation relating thereto shall 
upon motion of either party be retrans- 
ferred to the court in which it was orig- 
inally instituted. But no process, mesne 
or final, shall be levied against any prop- 
erty under such Federal control.” 


The Director General appointed by the 
President to enforce this Federal control 
shortly after March 21, 1918, ordered that 
suits against carriers while under control 
“must be brought in the county or district 
where the plaintiff resided at the time of 
the accrual of the cause of action or in the 
county or district where the cause of ac- 
tion arose.” 


On October 28, 1918, the Director Gen- 
eral issued a further order, directing that: 


“Actions at law, suits in equity and 
proceedings in admiralty hereafter 
brought in any court based on contract, 
binding upon the Director General of 
Railroads, claims for death or injury to 
persons, or for loss and damage to prop- 
erty, arising since December 31, 1917, 
and growing out of the possession, use, 
control or operation of any railroad or 
system of transportation by the Director 





might have been brought against the car- 
rier company, shall be brought against 
William G. McAdoo, Director General 
of Railroads, and not otherwise.”* 

Judge Evans, on March 2, 1918, in Muir 
vs. Railroad,’ said of the Director General: 

“The proclamation designates Mr. Mc- 
Adoo as Director General of Railroads. 
This position being unknown to the law, 
its powers are not fixed; but we suppose 
it was the intention to make him, not 
only a member, but the head, of the 
board of directors of the railroad com- 
pany, the property of which was taken 
into possession.” 

Judge Evans, in the case just cited, dis- 
cussing the order of the President of De- 
cember 26, 1917, limiting the right to bring 
suits copied above, said: 

“We find no statutory warrant for this 
provision in the proclamation, and espe- 
cially none for the exception mentioned.” 

District Judge Trieber ot the Eastern 
District of Arkansas has held the order of 
the Director General fixing a venue for 
suits and made under the Act of March 21, 
to be valid.® 

Judge Mayer, in Cocker vs. New York, 
O. & W. Ry. Co.,” held valid orders 18 and 
18A, fixing venue; and order 26, authoriz- 
ing that suits, under eertain circumstances, 
might be stayed pending Federal control. 

' Judge Manton, in Hornick vs. Pennsyl- 
vania R. R. Co.,° expressed views consistent 
with those of Judge Mayer. Each of these 
opinions is based upon the war necessities 
of the Government. 

Judge T. C. Munger, recently, in Friesen 
v. the Chicago, Rock Island and Pa- 


cific Ry. Co., held that orders 18 and 18A 


were invalid. 


(4) Cent. Law Journal, Vol. 87, p. 411. 

(5) Muir v. L. & N. R. R, Co., 247 Federal, 
888, 896. 

(6) Wainwright v. Penn. R. R. Co., 253 Fed. 
459—Traffic World of December 7, 1918, p. 1103. 

(7) 253 Fed. 676. 

(8) 253 Fed. —. As sustaining the same 
principle, see the able opinion of Judge Haight, 
United States v. Metropolitan Lumber Co., 254 
Fed. 335, 349. 
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The phrase, ‘except in so far as may be 
consistent * * * with any order of the 
President,” contained in Section 10, copied, 
supra, from the Act of March 21, limits 
only the sentence referring to the “liabili- 
ties” of the carriers and is the only language 
that could be construed as giving the Presi- 
dent any power to issue orders limiting 
rights granted or retained by the Act. At 
the time of the passage of this Act there 
were statutory “liabilities” of the carriers 
requiring an interchange of traffic, prohib- 
iting pooling fteights, compelling the filing 
of tariffs and fixing rules for the estab- 
lishment of through routes.® Those stat- 
utory provisions were such as likely to 
hamper the purpose of unification of the 
transportation systems; and there was, 
therefore, necessity for power in the execu- 
tive, when the facts demanded to make or- 
ders suspending the “liabilities” created by 
such statutes. This power granted the 
President is valid, as it is legal to give an 
administrative agency the function of de- 
termining when the facts come under a 
rule prescribed by the Legislative Depart- 
ment.’ . 


There is no exception in the next sen- 
tence and actions and suits may be brought 
“against” the “carriers” “as now provided 
by law,” and notwithstanding “the carrier 
is an instrumentality or agency of the Fed- 
eral Government.” No power is given any- 
one to limit this right or to deprive suitors 
thereof. 


If the Director General has power to 
say that in lieu of rights “provided by law” 
prior to March 21, 1918, parties injured or 
damaged shall have such rights and reme- 
dies as he may prescribe by order, the sec- 
ond sentence of Section 10 is ineffective. 


(9) Watkins, Shippers & Carriers, Sections 
347, 352, 401. Remedies, not rights, are now un- 
der discussion. That rights for recoveries for 
negligence and breach of contract are not af- 
fected, see article by the writer hereof, 87 Cen- 
tral Law Journal, No. 24, p. 422. 

(10) Selective Draft Cases, 245 U. S. 366, 62 
Law Edition—38 Sup. Ct. 159. 





The learned article of the Hon. Henry 
C. Clark in the Central Law Journal of 
February 7, 1919, discussing and copying 
the order of October 28, 1918, known as 
Order No. 50, bases the conclusion that 
such order is valid on the theory of “exec- 
utive authority to issue general rules.” That 
such authority may exist is indisputable, 
but the act of Congress in this connection 
leaves no room for the exercise thereof. 
The Congress has fixed the right of action, 
leaving no room to apply a different rule. 


The Federal Government is operating the 
transportation systems under Federal con- 
trol, as an agency of the Government, the 
earnings belong to the Government, and the 
Director may employ, discharge and fix the 
wages of the employees; notwithstanding 
which, as Congress has seen proper to say, 
that rights to sue remain unchanged, no 
other department of the Government can 
take away such rights. 


It is not necessary here to put any limit 
on the war power of Congress, nor need_ 
there be any discussion of the validity of 
the law taking over the operation of rail- 
roads. For the purpose of the conclusion 
here urged, the power may be unlimited and 
the validity of the Act conceded; all there 
is here contended for is that Congress ex- 
pressly preserved suitors’ rights, and that 
administrative orders cannot amend or ab- 
rogate what Congress did. 


What Judge Trieber in the case cited, 
supra, decided was that a venue might be 
prescribed because, as stated in the opinion, 
thereby railway employees would not be 
taken long distances from their places of 
employment. Similar reasons controlled 
the action of Judges Mayer and Manton. 
In the subsequent order of October 28, 
1918, the right to sue “carriers” “as now 
provided by law” is taken away and suits 
required to be brought against a Govern- 
ment agent who may resign and whose 
powers may be terminated before the suit 
is concluded. While Judge Trieber’s con- 


Eacete = 2 ee 








160 


CENTRAL LAW JOURNAL 





No. 9 








clusion is not without support, it is of doubt- 
ful soundness ; and even if sound, the order 
of October 28, 1918, directing that suits 
can be brought only against the Director 
General conflicts with the language: “Ac- 
tions at law or suits in equity may be 
brought by and against such carriers and 
judgments rendered as now provided by 
law,” and is void. 

The Interstate Commerce Commission, 
in proceedings before it, requires that the 
Director General shall be a party when 
rates and charges are sought to be changed ; 
but as the Director General has power to 
change rates, this ruling of the Commission 
is not a precedent for the courts. 

There can be no objection to joining’ the 
Director General in suits against the “car- 
riers,” even though his order requiring 
suits against him is unauthorized. When 
a judgment is obtained execution cannot 
issue during Federal control and the Di- 
rector General will pay judgments when 
he sees fit. As a practical question, «aside 
from legal rights, it is best to observe where 
possible his regulations. 

But as his control may at any time be 
terminated by the President, it would seem 
advisable to have the proper carrier also 
a narty defendant. 


Atlanta, Ga. DGAR WATKINS. 








EQUITY—LACHES. 





SCOTT v. SCOTT et al. 





Supreme Court of Alabama. June 20, 1918. 
Rehearing Denied Nov. 14, 1918. 





80 So. 82. 





As a matter of public policy, antiquated de- 
mands will not be considered by the courts, and, 
without regard to any statute of limitations, 
there must be a time beyond which human 
transactions will not be inquired into. 





MAYFIELD, J. Appellant filed her bill to 
foreclose a deed of trust. The bill was filed 
thirty-one years after the mortgage was exe- 
cuted. The mortgagors and the trustee were 





all dead before the bill was filed. Whether the 
original beneficiaries are dead does not appear. 
The complainant acquired no interest in the 
deed of trust until thirteen years after its 
execution, nor until after the death of one of 
the grantors and her marriage to the other. 
She took no steps to collect the debt secured, 
or to foreclose the deed of trust, for eighteen 
years, nor until after the death of her husband, 
the other grantor. No reason is shown for the 
delay, except the relation existing between her 
and the living grantor, her husband, and her 
relationship of stepmother to the heirs of the 
other grantor, who was the mother of appellees 
and the first wife of complainant’s husband. 


Demurrer was interposed to the bili, and was 
sustained. The bill was repeatedly amended, 
and to each amended bill the demurrer was 
interposed, and sustained; and from the last 
decree the complainant prosecutes this appeal. 


The main grounds of demurrer were: Stale- 
ness of demand, laches, statute of limitations, 
and the rule of prescription, which barred any 
relief under the bill. 


(1) We hold that the trial court ruled cor- 
rectly. 


There is shown no reason for this long delay. 
The respondents—some of them—were shown 
to have been infants and to have had no power 
to ratify or authorize any act of their father 
which would defeat their inheritance from the 
estate of their mother. We do not mean to 
intimate that the bill would be sufficient in 
these averments, if all the respondents had 
been adults during all the delay. No overt 
act on the part of any of them is alleged, which 
recognized the existence of any indebtedness, 
or of any lien on their lands, by virtue of the 
‘deed of trust, or which excused the long ‘delay 
of more than thirty years in foreclosing this 
deed of trust. ° 


There are alleged no facts to rebut the pre- 
sumption of payment after the lapse of more 
than twenty years. 


(2) There is a rule of prescription or a pre- 
sumption raised from the statute of limita- 
tions that any and all claims or rights of prop- 
erty which have been permitted to slumber 
without assertion or recognition for twenty 
years have no legal existence, or that they have 
been adjusted. Jellerson v. Pettus, 132 Ala. 
6744, 32 South. 663; Black vy. Pratt Coal & 
Coke Co., 85 Ala. 511, 5 South. 89; Alabama 
Coal & Coke Co. v. Gulf Coal & Coke Co., 171 
Ala. 550, 54 South. 685. 
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This court has adhered, with uniform te- 
nacity, to the doctrine of prescription, and has 
repeatedly held that the lapse of twenty years 
without recognition of right, or admission of 
liability operates an absolute rule of repose. 
McArthur v. Carrie’s Adm’r, 32 Ala. 88, 70 Am. 
Dec. 529; Semple v. Glenn, 91 Ala. 245, 6 
South. 46, 9 South. 265, 24 Am. St. Rep. 894; 
Alabama Coal & Coke Co. v. Gulf Coal & Coke 
Co., 171 Ala. 550, 54 South. 685. 


The doctrine is broader and more compre- 
hensive than a mere statute of limitations, 
although based on analogous principles of re- 
pose to society. Garrett v. Garreit, 69 Ala. 
429; McArthur v. Carrie’s Adm’r, 32 Ala. 75, 
70 Am. Dec. 529; Harrison v. Helflin, 54 Ala. 
552; Greenlees v. Greenlees, 62 Ala. 330; Baker 
v. Prewitt, 64 Ala. 551; Matthews v. McDade, 
72 Ala. 377; Bozeman v. Bozeman, 82 Ala. 389, 
2 South. 732; Alabama Coal & Coke Co. v. 
Gulf Coal & Coke Co., 171 Ala. 551, 54 South. 
685. 


(3) As a matter of public policy, and for 
the repose of society, it has long been the 
settled policy of this-state, as of others, that 
antiquated demands will not be considered 
by the courts, and that, without regard to any 
statute of limitations, there must be a time be- 
yond which human transactions will not be 
inquired into. It is setttled that, after a period 
of twenty years, without any payment, settle- 
ment, or other recognition of liability, mort- 
gages and liens will be presumed to have been 
paid, and settlements will be presumed to have 
been made by administrators, trustees, agents, 
and other persons occupying fiduciary positions. 


This court has applied this principle, even 
where the twenty years have not elapsed; but 
from other circumstances, such as the death 
of parties, etc., it is deemed inequitable to open 
up the transactions. Rives v. Morris, 108 Ala. 
527, 18 South. 743; Salmon v. Wynn, 153 Ala. 
538, 45 South. 133, 15 Ann. Cas. 478. 


These and other cases also hold that, where 
the facts appear upon the face of the bill, this 
defense may be presented by demurrer. Whet- 
stone’s Case, 75 Ala. 495, is not contrary to the 
foregoing cases. 


(4) Courts will not presume that parties 
have a better case or a better defense than 
that which they state in their pleadings. The 
pleader must know how to allege, how to ad- 
mit, and how to deny. Pleadings are the 
servitors of the court. They pertain to public 
matters. If they are not clear and certain, they 
are useless; they should not be so indefinite or 





uncertain as to be made instruments of chi- 
canery, surprise, or fraud. 
There is no error, andthe decree is affirmed. 
Affirmed. 


ANDERSON, C. J., and SOMERVILLE and 
THOMAS, JJ., concur. 


Nore.—Laches Effective as Bar in Equity.— 
Conceding that many courts do recognize the prin- 
ciple of repose of society being a matter of public 
policy and that equity will in a proper case enforce 
it, it yet remains to define what is responsible 
laches in a situation. In a Virginia case it has 
been defined to be: “Such neglect or omission to 
do what one should do as warrants the presump- 
tion that he has abandoned his claim and declines 
to assert his rights.” Wissler v.Craig, 80 Va. 22. 
Applying that definition, the case was examined 
and it was held there was a mere lapse of time 
unaccompanied by ‘any circumstances that gave 
rise to any presumption of abandonment of any 
right. 


In Speidel vy. Henrici, 120 U. S. 377, 30 L. Ed. 
718, it is said; “Independently of any statute of 
limitations, Courts of Equity uniformly decline 
to assist a person who has slept upon his rights 
and shows no excuse for his laches in asserting 
them. ‘A Court of Equity,’ says Lord Carhden, 
‘has always refused its aid to stale demands, 
where the party slept upon his rights and ac- 
quiesced for a great length of time. Nothing can 
call forth this court into activity, but conscience, 
good faith and reasonable diligence. Where these 
are wanting, the court is passive and does noth- 
ing. Laches and neglect are always discounten- 
anced, and, therefore, from the beginning of this 
jurisdiction, there was always a limitation to 
suits in this court.’” Still, this does not get us 
very far. We need some rule to say what is a 
“stale demand,” some measure of what is “a 
great length of time.” It would appear that for 
over fifty years there was a failure by plaintiff 
to assert in some way his rights and he did noth- 
ing whatever. He was held barred. 


In Richards vy. Mackall, 124 U. S. 183, 31 L. 
Ed.. 396, there was a verbal gift of land by a 
father to his son in 1859, there being also a 
promise to make a formal conveyance. 

The facts show that after the property was sold 
for taxes under a wrong description, yet the 
plaintiff was in no way ignorant of his rights, 
and being thus informed he lay by for twelve 
years without asserting them. Though the prop- 
erty was advertised under a wrong description, 
he made no effort to stop the sale. The court said: 
“After the property has largely increased in value 
and after sleeping upon his rights for nearly 
twelve years, with information, during the whole 
of that period of every fact now relied upon by 
him, appellee asks the aid of a court of equity to 
set aside the conveyance, and chiefly because of 
a mistake of the officer in not so describing the 
premises in the advertisement of sale and in the 
conveyance as to properly identify them. In our 
judgment he -is not in a position to claim the 
interference of a court of equity.” 

The doctrine of laches applies in many ways. 
Thus, where the name of a fraternal corporation 
has belonged to it for many years, but without 
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objection the name was used by another without 
any fraudulent intent or for the purpose of de- 
ceiving the public, the younger user will not be 
enjoined from continuirfg to use the name. Cres- 
witt v. Knights of Pythias, 225 U. S. 246, 32 
Sup. Ct. 822, 56 L. Ed. 1074. 

Other cases of like import as this are Coun- 
cil of Jewish Women v. Boston Section of Jewish 
Women, 212 Mass. 219, 98 N. E. 862; Salvation 
Army vy. American Salvation Army, 120 N. Y. 
Supp. 471, 135 App. Div. 268. In the Massachu- 
setts case supra, the ruling was similar to the 
Knights of Pythias case. While the principle in 
the two cases was recognized, it was not enforced 
in the Salvation Army case, which also came 
up later in New York in 122 N. Y. Supp. 97, 
affirmed in Appellate Division and also by Court 
of Apeals in 205 N. Y. 619, 98 N. E. 1115. 

And laches may greatly affect, if it does not 
work a complete denial of, the granting of relief. 
Thus, in Knoth v. Manhattan R. Co., 187 N. Y. 
243, 79 N. E. 1015. In that tase the court com- 
pared the injury to plaintiff to that which would 
be suffered by defendant and gave damages, rath- 
er than injunction against an alleged nuisance. 

In Herr v. Central Ky. Lunatic Asylum, 110 
Ky. 282, 61 S. W. 283, plaintiffs absolute rights 
were held qualified by his failure tc promptly 
apply for relief. 

And so*where obstruction of a road was ac- 
quiesced in for some time, mandatory injunction 
was denied to complainant. Wees v. Coal L. I. 
R. Co., 54 W. Va. 421, 46 S. E 166. 

In G. H.& S. A. R. Co. v. De Graff, 102 Tex. 
433, 118 S. W. 134,2 L. R. A. (N. S.) 749, long 
delay in complaining of a nuisance, held a suf- 
ficient reason for denying injunction against its 
continuance, where relative injury to plaintiff will 
be much less than that to be suffered by de- 
fendant. 

There are multitudinous ways of applying the 
doctrine of laches, apart from referring to the 
rule fixed by limitations fixed by statute, and 
those are referable greatly to rules in matters of 
estoppel. Estoppel is, indeed, but a sort of appli- 
cation of the doctrine of. laches. It has been 
held a court of equity has inherent power to re- 
ject a stale claim. Reece vy. Bruce, Ark., 206 S. 
W. 658. & 








CORRESPONDENCE. 


MEANING OF THE PHRASE, “A MAJORITY 
OF THE VOTES CAST IN AN ELECTION.” 





Editor Central Law Journal 

At the late general election in this state— 
November 5th, ult. submitted, 
among other several propositions, a proposition 
for the calling of a state constitutional con- 
vention. On this proposition women were not 
permitted to vote; but they were permitted to 
vote—on a separate ballot—for university 


there was 


trustees. 





Following the election it was discovered that 
in the event the women’s ballots were counted, 
the proposition for the calling of a constitu- 
tional convention would be lost—the law re- 
quiring that the measure must receive a major- 
ity of all the votes cast. Some days prior to 
the meeting of the state canvassing board, a 
press report stated that the women’s vote had 
been eliminated from the total vote polled, and 
that the proposition for a constitutional conven- 
tion, having received a majority of all the men’s 
votes cast, had carried. 


The right to deduct the women’s vote, in this 
case, being raised, Attorney-General Brundage 
was asked by the canvassing board for an opin- 
ion, which was given, and was to the effect 
that, as women did not vote on the proposition, 
their vote should not be counted, in determin- 
ing the carriage of the proposition in question, 
citing as authority, the case of Scown v. Czar- 
necki, 264 Ill. 305. The issue in this case was 
solely as to the extent of the female franchise, 
and has no bearing whatever, in the case under 
discussion. 


The constitution of Illinois provides that a 
proposition for calling a constitutional conven- 
tion, in order to carry, “must receive a major- 
ity of those voting at that election”—not, you 
will observe, on the proposition itself. Every 
ballot east by women voting at the election, 
was concededly as legally cast as those cast by 
men. Hence, being legal voters—even if only 
to a limited extent, they must have come with- 
in the constitutional designation of “those vot- 
ing at the election,” and, necessarily, be in- 
cluded in the number of which a majority must 
be cast affirmatively, even if they had no right 
to vote on the proposition itself. 


Their interests as citizens and taxpayers were 
liable to be affected the same as men’s by a 
new constitution, and because of this it was evi- 
dently the intention of the present constitution 
to render a change of that instrument diffi- 
cult by requiring a clear majority of all inter- 
ested as voters to be cast for it. 

If it is legal to extend the franchise by legis- 
lation, is it not proper for the constitutional 
safeguards to be extended to the new voters, 
by at least construing the meaning of the con- 
stitution liberally, towards the persons affected, 
rather than as a limitation of their rights. 
Story says that the constitution is not a grant 
of rights to the people, but a limitation on the 
extent to which those rights—which are natural 
and inherent—may be curtailed by the legisla- 
ture. If this position is correct, should not the 


4, 
c. 








XUM 





4, 
c. 





YUM 


VoL. 88 CENTRAL LAW JOURNAL _. 163 








women’s vote be included in determining what 
number shall constitute a “majority of those 
voting at the election”? 


The writer has been an occasional contribu- 
tor to the “Central Law Journal” for a num- 
ber of years, and is venturing to send you this 
letter, with a request that you do him the 
kindness to express an opinion, in the prem- 
ises. Should you deem the matter of sufficient 
general interest to the readers of the “Journal,” 
I should be exceedingly glad to have both the 
letter and your opinion touching the question 
raised in it. 


Hoping to have word from you at your earli- 
est convenience, I am, believe me, 


Very cordially yours, 
J..H. RocKWELL. 
Springfield, Ill. 


[This proposition would seem to be sui gen- 
eris. There are many decisions on the question 
of what is a “majority” of votes cast at a con- 
stitutional amendment election, but not one of 
them, as far as we learn, involve the element 
of a class of “voters” who are not empowered 
to vote on the particular amendment. Follow- 
ing the “letter” of the Constitution our corre- 
spondent’s conclusion would be incontestable. 
“All the votes cast” at an election must neces- 
sarily include the votes of women for certain 
offices; but following the spirit of this regula- 
tion, and presuming that the framers of the 
Constitution intended to be reasonable and not 
unreasonable in adopting a provision for a 
strict majority vote in favor of an amendment, 
it was impliedly intended to refer to voters who 
had a right to vote. 


This distinction is quite different from the one 
referred to by our correspondent with respect 
to the Constitutional requirement of a “ma- 
jority of those voting.” As Mr. Rockwell sug- 
gests, a provision of this character does not 
mean a mere majority of the votes cast on the 
particular proposition, but a majority of votes 
cast for any purpose. This distinction is clear- 
ly supported by the authorities. In State v. 
St. Louis, 73 Mo. 435, an amendment to the 
City Charter required for its adoption three- 
fifths of the votes cast. A proposed amend- 
ment was declared lost which received three- 
fifths of the votes cast on the question of 
adopting the amendment because it did not 
receive three-fifths of the votes cast on the same 
day for certain city offices. To same effect: 
In re Boswell, 179 Ind. 292, 100 N. EB. 833; 
State v. Brooks, 17 Wyo. 344, 99 Pac. 874, 22 





L. R. A. (N. S.) 478; Hildreth v. Taylor, 117 
Ark. 465, 175 S. W. 40; State v. Foraker, 46 Oh. 
St. 677, 23 N. E. 491; People v. Berkeley, 102 
Cal. 298, 23 L. R. A. 838; Tecumseh Bank v. 
Saunders, 51 Neb. 801, 71 N. W. 779. And see 
People v. Wiant, 48 Ill. 263. 

In all of the cases cited above the voters 
voting at the elections were qualified to vote 
on every proposition, but failed or refused to 
vote on the particular proposition under con- 
sideration. In Ohio the court distinctly stated 
that if a voter is “enabled” to vote on a propo- 
sition and does not vote, his “failure to vote 
necessarily operates as a negative vote.” State 
v. Laylin, 69 Oh. St. 1, 14. By a parity of rea- 
soning, if one is not “enabled” to vote on a 
proposition, his vote should not be counted in 
determining the percentage of votes necessary 
to pass it—Ebprror.] 





A NEW FUNCTION FOR COURTS—DECLAR- 
ING THE RIGHTS OF PARTIES. COM- 
MENTS ON PROF. SUNDERLAND’S ARTI- 
CLE. 





The article by Prof. Edw. R. Sunderland on 
“A New Function for Courts—Declaring the 
Rights of Parties,” has aroused much interest 
and indicates a growing demand for the ex- 
tension of this jurisdiction in America. Here 
are some of the letters: 


M. A. Myers, New York: 

“Prof. Sunderland’s article on ‘A New Func- 
tion for Courts’ is very interesting and it 
would seem that the idea should be furthered. 
We have taken a step in that direction in New 
York by providing for the submission of a con- 
troversy. (New York Code of Civil Procedure, 
§ 1279.)” 


John W. Woods, Ashland, Ky.: 

“IT will say that I read Prof. Sunderland’s 
article on ‘A New Function for Courts’ with 
a great deal of interest and am firmly con- 
vinced that the new function suggested in the 
article would be a great thing for our country 
if our courts would put it into effect. It would 
enable people to ascertain what their legal 
rights are many times without taking danger- 
ous risks and would enable many persons inter- 
ested in proper answers to legal questions to 
ascertain the answer without a hostile and 
ruinous lawsuit. I will say for one that I 
would be glad to lend my support to a move- 
ment to bring about this new function on the 
part of our courts. I hope your Journal will 
do all in its power to support a movement of 
this kind.” 


H. C. Adams, Toledo, Ohio: 
“Your article by Prof. Sunderland on ‘A New 
Function for Courts’ is to my mind one of the 
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most valuable that has appeared in any law 
journal for many months, if not years. It is 
to be hoped that our courts will soon come to 
apply the principle therein suggested so that 
lawyers may know how to advise their clients 
on questions without the necessity of having 
actual litigation before knowing the attitude 
of the courts after a real contest, with all its 
costs and delay. 


“Such articles as this of Prof. Sunderland 


are sure to accomplish a wholesome advance 
for both the lawyer and the client. Let us have 
more of them, and your Journal] will contribute 
a valuable help to the profession.” 


W. M. Steele, Superior, Wis.: 

“Accustomed as we have become to believe 
that the common law, supplemented by equity, 
when intelligently interpreted, is broad enough 
and elastic enough to furnish an adequate 
remedy for the prevention or the redress of any 
and all wrongs to the individual in his prop- 
erty or personal rights, suggestions of new 
theories of remedial judicial procedure are apt 
to come to the legal nose with somewhat of 
the smell of a nostrum pervading them. But 
this should not be so. Nothing of human in- 
vention or production is perfect, or is so near 
perfect that it may not be improved upon, hu- 
manly. And while we may believe that our 
system of jurisprudence now furnishes ade- 
quate remedy—which implies injury done,—ac- 
complished—and as well something in the line 
of prevention, the query still persists whether 
it would not be well to at least extend the 
category of preventable wrongs, by judicial pro- 
ceedings in advance providing for the ascer- 
tainment and declaration of the respective 
rights of the parties to misunderstandings or 
controversies where damages may follow and 
thus prevent the accrual of those damages and 
avoid or clear up the misunderstandings.” 


Edgar B. Tolman, Springfield, Iil.: 

“You may be interested to know that the bill 
indorsed by our State Bar Association, now 
introduced in the Senate by Senator Barr, being 
Senate Bill No. 17, present session, contains a 
provision for the adoption of the English Prac- 
tice of Declaratory Decrees. Section 28 of said 
Bill reads as follows: 


“‘In every action in equity the Court may 
grant to the respective parties all such relief 
as they may appear to be entitled to, whether 
the same be of an equitable or of a legal na- 
ture, and the court may also, upon application 
therefor, make binding declarations of right, 
whether any consequential relief is or could 
be claimed, or not, and whether such declara- 
tion of right involves the determination of a 
question of law or a question of fact, or a ques- 
tion of both law and fact.” 


Sanderson Reed, Portland, Oregon: 

“With regard to Professor Sunderland’s ar- 
ticle in the issue of January 3rd, I am hoping 
this new function for courts will be thoroughly 
discussed before it is adopted. Popularity is 
not always an indication of merit in a bill. 

“Experience shows that the maxim, ‘The law 
abhors in idle act,’ is well founded, and it is 
not clear how there can be honest litigation 





unless there is a real controversy, although it 
is to be noted that Professor Sunderland says 
on page seventeen that ‘The declaratory judg- 
ment is aiways the result of an actually liti- 
gated, concrete controversy between parties who 
represent ¢cvery interest involved and are ac- 
tually before the court.” 








HUMOR OF THE LAW. 


“If you are skilled in some particular pur- 
suit, we shall be glad to permit you to follow 
it,” said the warden kindly to the newly ar- 
rived prisoner. 

“Thank you, very much,” replied the convict, 
politely, “I’m an aviator.’”—Judge. 





“You admit you overheard the quarrel be- 
tween the defendant and his wife?” 

“Yis, sor, I do,” stoutly maintained the wit- 
ness. 

“Tell the court, if you can, what the hus- 
band seemed tc be doing.” 

“He seemed to be doing the listening.”— 
Argonaut. 





“So you think my remarks are not worth 
reading!” exclaimed the congressman who is 
strong for leave to print. 


“I did not say that,” replied Senator Sorghum. 
“But I ask you whether, at a time when men 
are supposed to sacrifice every pleasure, if it 
is right for you to scatter your polished and 
beguiling utterances broadcast through the 
land to tempt men from their toil to revel in 
your poetic eloquence? I leave the matter, 
sir, entirely to your own conscience.’”—Wash- 
ington Star. 





The Commander (to Paddy Finn, applying 
for special leave): Just sign the form. 

Finn: Above the line or below it, sorr? 

The Commander: No, on the line. 

Finn: Me whole name? 

The Commander: Yes, your whole name. 

Finn: Me Christian names? 

The Commander: Yes, your Christian names. 

Finn: And me nickname? 

The Commander: Never mind about your 


nickname. Write down your Christian names 
and surname in full. 

Finn: But, sorr, I can’t write—London 
Sketch. 





YVIIM 








Viins 


VoL. 88 


CENTRAL LAW JOURNAL 165 








WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. . 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Bailment—Bailee.—Where bailee delivers 
the property deposited to person other than bail- 
or, he determines the right of such person to 
the bailment at his peril and is liable for wrong- 
ful delivery, regardless of negligence.—Murray 
v. Farmers’ & Merchants’ Bank, Mo., 206 S. W. 
577. 

2, Banks and Banking—Agency.—The rela- 
tion between the depositor of a check and the 
bank receiving it for collection is that of prin- 
cipal and agent; the bank being agent for the 
holder or payee only, and not for the drawer or 
maker.—Cohen v. Tradesmen’s Nat. Bank, Pa., 
105 Atl. 43. 


3.——Collecting Agent.—A bank, accepting a 
draft for collection, must use reasonable dili- 
gence in presenting and reporting on such in- 
strument to the sender.—Feeders’ Supply Co. v. 
First Nat. Bank, Kan., 176 Pac. 129, 


4. Liquidation.—A national bank, even in 
the precess of liquidation, may sue and be sued 
in its own name until its affairs are completely 
settled.—Farmers’ Nat. Bank v. Johnston, Okla,, 
176 Pac. 236. d 


Misrepresentation.—Where bank stock- 
holder was induced to acquire stock through 
misrepresentations of transferor, the transac- 
tion was voidable and not void.—Brooks v. Aus- 
tin, Tex., 206 S: W. 723. 

6. Pledge.—Bank, which delivers collateral 
to person other than the one pledging it, is 
liable for wrongful delivery, though it acted 
in good faith.—Murray v. Farmers’ & Merchants’ 
Bank, Mo., 206 S. W. 577. 

7.— Conditional Delivery.—Where a note is 
executed conditionally and delivery is made in 














violation of such condition, no liability arises on 
the note.—Marlatt v. Couture, N. D., 169 N. W. 
582. 


8. Public Policy.—The court will not en- 
force a note given by one of the parties to an 
unlawful transaction to cover damages to the 
other from such transaction.—First Nat. Bank 
v. MceKown, Okla., 176 Pac. 245. 


9. Breach of Marringe Promise—Disavowal of 
Promise.—A contract to marry continues in 
force until abandoned by agreement of the par- 
ties or until disavowed by one of them, and is 
not breached until a demand for performance 
is made.—Crossett v. Brackett, N. H., 105 Atl. 5. 

10. Brokers—Exctusive Agency.—The giving 
of an exclusive agency to sell real estate does 
not preclude the owner from selling within the 
life of the contract to one who, he has reason 
to believe, has not been procured by the agent. 
—Roberts v. Harrington, Wis., 169 N. W. 603. 


11. Carriers of Goods—Bill of Lading.—A bill 
of lading providing that, in case of loss for 
which the carrier shall be liable, the carrier to 
that extent shall have benefit of any insurance, 
is valid; and if the shipper effects insurance, 
and is paid full amount of loss, neither he nor 
insurer can recover against carrier.—Lucken- 
bach v. W. J. McCahan Sugar Refining Co., U. S. 
S. C., 39 S. Ct. 53. 

12. Carriers of Live Stock—Published Rate.— 
A provision, in a valid bill of lading issued at 
published rates for interstate shipment of live 
stock, requiring notice to carrier of shipper’s 
claim for damages for injury to be made before 
the stock are removed from place of destination 
or of delivery or mingled with other stock, can- 
not be waived by the carrier.—Louisville & N. 
R. Co, v. Johnson, Ky., 206 S. W. 638. 

13. Chattel Mortgages—Sale by Mortgagor.— 
A chattel mortgage on a stock of goods is void 
and fraudulent as to the mortgagor’s creditors, 
where it permits mortgagor to remain in pos- 
session and sell goods in the usual course and 
apply proceeds to his own use.—Liles v. Potter, 
Mo., 206 S. W. 58. 


14. Commerce—Police Power.—A state, under 
its police power, may enact laws for inspection 
of oils and gasoline, tending to promote public 
safety, or to protect public from frauds, and 
may charge a fee reasonably sufficient to pay 
cost of inspection, though property may be 
moving in interstate. commerce; but, if charge 
is obviously and largely in excess of cost of in- 
spection, act will be declared void as burden 
on interstate commerce.—Pure Oil Co. v. State 
of Minnesota, U. S. S. C., 39 S. Ct. 35. 


15. State Tax.—While, under the commerce 
clause of the federal constitution, a state may 
not tax the privilege or act of engaging in in- 
terstate commerce, it can tax the carrier’s prop- 
erty within the state, though chiefly employed 
in such commerce.—Wells Fargo & Co. v. 
State of Nevada, U. S. S. C., 39 S. Ct. 62. 











16. Constitutional Law—Equal Protection of 
Law.—Laws Kan, 1915, c. 371, forbidding sale of 
farm produce on commission without annual 
license from state board of agriculture, on 
proper showing of character, responsibility, etc., 
is not violative of Const. U. S. Amend. 14, as 
depriving dealers of equal protection of laws.— 
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Payne v. State of Kansas ex. rel. Brewster, :U. 
8. S. C., 39 S. Ct. 32. 

17. Contracts—Defective Plans.—If contractor 
is bound to build according to owner's plans and 
specifications, owner will be responsible for 
consequences of defects in plans and specifica- 
tions, despite clauses requiring checking of 
plans, etc.—United States v. Spearin, U. S. S. C., 
39 S. Ct. 59. 

18. Duplicate——Where defendant company 
prepared its agent’s contract in duplicate, and 
after agent signed both eopies the company re- 
tained one copy and sent the other to the agent, 
the company became a party to the agreement, 
although it had not attached its signature.— 
Oliver v. United States Fidelity & Guaranty 
Co., N. C., 97 S. E. 490. 

19. Excuse for Non-performance.—Where 
one agrees to do for a fixed sum a thing pos- 
sible to be performed, he will not be excused 
or become entitled to additional compensation 
on account of unforeseen difficulties.—United 
States v. Spearin, U. S. S. C., 39 S. Ct. 59. 

20. Illegal Consideration—A promissory 
note given on an agreement to dismiss crim- 
inal proceedings against the maker for em- 
bezzlement is void as embodying an illegal con- 
sideration.—Ogden v. Ford, Cal., 176 Pac. 165. 

21. Public Policy.—Rules which say that 
a given contract is void as against public pol- 
icy are not to be extended arbitrarily.—Ander- 
son v. Blair, Ala., 80 So. 31. 

22. Conversion—Reconversion. — Beneficiaries 
under will directing sale of land, by mortgaging 
their interests in the land, elect to reconvert 
the personalty into real estate.—Rogers v. Lip- 
pincott, N. J., 105 Atl. 16. 

23. Corporations—Public Service Corporation. 
—A public service corporation is not required 
to declare such dividends as will destroy or 
impair its efficiency.—Parolee v. Harwood Elec- 
tric Co., Pa., 105 Atl. 48. 

24. Rights between Stockholders.—Stock- 
holders having paid in money for issue of their 
stock only half its face value, their holdings 
will be reduced one-half, at suit of corporation 
or other stockholders.—Taylor v. Citizens’ Oil 
Co., Ky., 206 S. W. 644. 

25. Stockholder.—In most aspects the prop- 
“erty of stockholders in corporations in their 
respective shares of stock is distinct from the 
property of the corporation.—Warner v. Brown, 
Mass,, 121 N. E. 69. 

26. Courts—Judicial Noticei—The Supreme 
Court takes judicial notice of the reports of 
the Secretary of War.—Tempel v. United States, 
U. Ss. S. C., 39 S. Ct. 56. 

27. Covenant—wW arranty.—Under covenant of 
warranty in deed of one without title, title vests 
in the grantee on subsequent execution to 
grantor of deed by holder of title—May v. 
Chiles, Ala., 80 So. 46. 

28. Criminal Law—Double Jeopardy.—The 
provisons of the Fifth Amendment to the fed- 
eral constitution, wherein double jeopardy is 
prohibited, are not intended to limit the powers 
of the state governments in respect to their 
own people, but merely to operate as restraints 
on federal action.—State v. Felch, Vt., 105 Atl. 
23. 


























29. ‘Waiver.—Where defendant voluntarily 
went to trial, contested every step, and claimed 
and was granted every right known to law 
during the progress of the trial, he will be held 
to have waived the right to enter a formal plea, 
and his conduct will be held tantamount to the 
entry of a plea in view of Const. art. 1, § 13.— 
State v. Estee, Utah, 176 Pac. 271. ~ 

30. Curtesy—Husband’s Right.—Wife’s deed, 
in which husband was not made a party, did 
not convey husband's right of curtesy, although 
husband subscribed.—Wright vy. Pell, N. J., 105 
Atl. 20. 

31. Customs and Usages—Definite Contract.— 
Mere custom of merchants in town not to war- 
rant seed could not change law with reference 
to definite contract concerning particular sale 
of seeds by description, importing warranty of 
kind of seeds sold.—Kefauver v. Price, Ark., 206 
S. W. 664. 

32. Damages—Special Damages.—If_ special 
damages are relied on, the facts on which they 
are based must be specially pleaded, as only 
those damages which would usually and or- 
dinarily flow from the bréach of contract are 
provable under a general averment.—tTaylor v. 
Capp, Ind., 121 N. E. 37. 

33. Deeds—Delivery.—Where the wife, a few 
days before her death, made a deed to her hus- 
band, placed it in an envelope, and secreted it, 
and then told her husband to get the envelope 
and put it with his belongings, and he did so, 
there was a valid delivery and effectual convey- 
ance, although she did not tell her husband that 
the envelope contained the deed.—McGowan v. 
Lockwood, Colo., 176 Pac. 298. 


34. Diveree—Custody of Child.—A decree of 
divorce awarding custody of the minor child of 
the marriage to the mother is not res judicata 
as to the duty of the father to support.—State 
v. Langford, Ore., 176 Pac. 197. 

35. Joint Fault.—Where evidence showed 
that husband suing for divorce on ground of ex- 
treme cruelty, had himself been guilty of will- 
ful desertion and neglect, the judgment in his 
favor was reversed and suit dismissed.—Wolf 
v. Wolf, N. D., 169 N. W. 577. 

36. Egquity—Stale Claims.—A court of equity 
will not entertain stale claims, but will, in the 
exercise of its own inherent powers, refuse re- 
lief sought after undue and unexplained delay. 
—Reece vy. Bruce, Ark., 206 S. W. 658, 

37. Bvidence — Bookkeeping. — Bookkeeping 
entries which are charged in book account are 
admissible, though found in daybook, journal, 
ledger diary, or even on slip of paper; the 
nature of the transaction and entry being con- 
trolling, and not the use of any particular kind 
of book.—Stockwell v. Stockwell’s Estate, Vt., 
105 Atl. 30. 


38.——Similar Acts.—Where one’s fraudulent 
intent in performance of an act is in issue, 
proof of. other similar fraudulent acts is ad- 
missible to establish his intent, where there is 
such a connection between act in issue and 
other acts as to authorize inference that both 
were parts of one plan springing from same 
intent.—Marlatt v, Couture, N. D., 169 N. W. 582. 

39. Executors and Administrators—Illiteracy. 
—One who cannot read or write, but of good 
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intelligence, accustomed to transact his own 
affairs, having memory for details of transac- 
tions superior to that of man of average book 
learning, is not incompetent for want of under- 
standing to discharge duties of administration 
of decedent’s estate.—Bell v. Fulgham, Ala., 80 
So. 39. 

40. Food—Poisonous Meat.—A dealer selling 
meat for human consumption is not liable in 
damages for selling pork infected with trichinae, 
if he proves that there was no negligence in 
such sale—Tavani v. Swift & Co., Pa., 105 Atl. 
55. 

41. Frauds, Statute of—Part Performance.— 
Where by parol lease for more than year land- 
lord places tenant in possession, and receives 
one or more installments of rent under the 
lease, there is part performance, taking con- 
tract out of the statute of frauds, and it may 
be enforced.—Adams y. Van Mourick, Tex., 206 
S. W. 721. 

42. Fraudulent Conveyances—Pretferred Cred- 
itor.—It is immaterial that a proper preference 
of one creditor may result in exhausting the 
debtor’s assets to the prejudice of other cred- 
itors.—Brecheisen v. Clark, Kan., 176 Pac. 137. 

43. Homestead — Abandonment. — When a 
homestead character has once attached to prop- 
erty it will continue to be a homestead until 
owner voluntarily changes its character by go- 
ing away with his family, with fixed and def- 
inite intention of not returnng and occupying 
it as a home, or when he forms such intention 
after leaving.—Elliott v. Bond, Okla., 176 Pac. 
242. 





44. Bona Fides.—Merely to go through 
forms necessary to establishment of homestead 
under the Homestead Act is not sufficient, for 
there must be present the element of good 
faith, and a present intention to make premises 
home of declarant and family.—Lakas v. Arch- 
ambault, Cal., 176 Pac. 180. 

45. Homicide—Involuntary Manslaughter.— 
Negligence alone which might be sufficient to 
sustain a civil action will not sustain a con- 
viction for involuntary manslaughter.—State v. 
Oakley, N. C., 97 S. E. 616. 

46. Husband and Wife—Agency.—Where wife 
armed husband with negotiable instrument to 
raise money for her personal benefit, she was 
bound by statement of her husband and agent, 
thus authorized, that money was wanted for 
her personal benefit, so that contract evidenced 
by instrument was binding on her.—Gardner v. 
Hughes, Ark., 206 S. W. 678. 

47. Dower.—An inchoate right of dower is 
a valuable, subsisting, separate, and distinct 
interest, the enlargement of the value of which 
is a legal consideration which will support a 
promissory note by a married woman, even 
though she signs the note as surety, accommo- 
dation maker, or indorser for her husband,— 
Central Sav. Bank Co. v. Barber, N. J., 105 Atl. 
22. 





48. Joinder.—Where husband did not join 
in wife’s conveyance of her property, the gran- 
tee did not receive a legal title to the land, but 
merely an equitable pledge.—Wright v. Pell, 
N. J., 105 Atl. 20. 

49. Insurance — Estoppel. — Life insurance 
company, which, by agent, received premium, 
cashing check, and delivered premium receipt, 
policy having been poowsceey delivered, with 
knowledge insured was sick, is estopped to in- 
sist, after insured’s death, on stipulation that 
policy should not take effect until first premium 
was paid and policy delivered to insured in good 
health.—Stilp v. New York Life Ins. Co., is., 
169 N. W. 606. 

60.—Paid-up Policy.—An insurance com- 
pany, which loans money on its own paid-up 








policy as security, is in the same position as 
other lenders, or as lenders on other security, 
and cannot cancel the insurance or avoid the 
policy, in the absence of acquisition of title 
thereto, except by proceedings necessary in the 
case of other lenders.—Travelers Ins. Co. v. 
Larzenby, Ala., 80 So. 25 

51. Railroad Passenger.—That plaintiff was 
traveling on a pass at time of the injury would 
not change his status as a “passenger” within 
terms of accident policy.—United States Casual- 
ty Co. v. Ellison, Col., 176 Pac, 279. 

52. Judgment—Clerical Error.—A “clerical 
error” in the record of a judgment, as regards 
correction, includes one made by the court which 
cannot reasonably be attributed to exercise of 
judicial consideration or discretion.—Bessemer 
irrigating Ditch Co. v. West Pueblo Ditch & 
Reservoir Co., Col., 176 Pac. 302. 

53. Libel and Slander—Damage Presumed.— 
Where words of a libel are defamatory, the 
law will presume damages.—Drebin v. Jewish 
World Pub. Co., Pa. 105 Atl. 58. 

54. Imputing Crime.—Statement that plain- 
tiff was the “daninedest thief in the world,” or 
“the biggest thief in the county,’ imputed an 
infamous crime, which, in the absence of ex- 
planation, made the words actionable per se.— 
McDonald v. Louthen, Ark., 206 S. W. 674. 

55. Limitation of Actions—Husband and 
Wite.—Wife’s claim for money lent husband 
does not outlaw as long as the marital relation 
continues.—Stockwell vy. Stockwell’s Estate, Vt., 
105 Atl. 30. 

56. Master and Servant—Assumption of Risk. 
—Employe did not assume risks created by em- 
ployer’s negligence, unless he both knew and 
appreciated the danger that arose from such 
negligence.—Des Arc Oil Mill v. McLeod, Ark., 
206 S. W. 655. 

57. Assumption of Risk.—General proposi- 
tion that servant does not assume risk of neg- 
ligence of fellow employes is subject to some 
qualification, where he knows that his fellow 
employes have been negligent and goes on re- 
gardless.—Karth v. Port Reading R. Co., N. J., 
105 Atl. 10. 

58. Assumption of Risk.—One of railroad 
bridge crew, who, while riding on a motor-car 
driven at a negligent rate of speed, attempted 
to put on his mackinaw and fell or was thrown 
from car, did not as a matter of law assume 
risk of negligent driving.—Dunn v. Great North- 
ern Ry. Co., Minn., 169 N. W. 602. 

59. Dangerous Place.—Mine employer is 
not liable for injuries to drillman caused be- 
cause post to which drill was attached was 
wedged in against unsafe part of ceiling, unless 
he had notice of such dangerous condition in 
time to remedy it before the accident.—Snyder 
v. Media Mining Co., Mo., 206 S. W. 593. 


60. Imputability.—That chauffeur was driv- 
ing automobile owned by defendants would not 
be sufficient, standing alone, to charge them 
with consequences of his negligent operation.— 
Ferguson v. Reynolds, Utah, 176 Pac, 267. 


61. Proximate Cause.—Violation of rule of 
employing company forbidding riding on tram- 
cars was not proximate cause of injuries from 
plaintiff’s foot passing under the wheels, owing 
to the act of the operator, with knowledge of 
plaintiff's position, in suddenly accelerating the 
speed of the cars.—Sloss-Sheffield Steel & Iron 
Co. v. Bearden, Ala., 80 So. 42. 

62. Res Ipsa Loquitur.—Servant engaged in 
carrying brick from freight car to warehouse 
in course of construction, who was injured by 
falling brick, could not invoke the res ipsa 
loquitur doctrine.—Matti v. Chicago, M. & St. 
P. Ry. Co., Mont., 176 Pac. 154. 

63. Selecting Servant.— Where employer 
assumed to employ a physician to treat its em- 
ployes and to deduct a monthly sum from em- 
ployes’ wages for medical attention, it was 
under obligation to exercise due care in select- 
ing a physician and in continuing him in its 
service.—Woody v. Carolina Spruce Co., N. C., 
97 S. E. 610. 

64.——-Suitable Appliances.—It is the duty of 
a railroad to exercise reasonable care to keep 
appliances in suitable condition for use by em- 
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ployes and to discover defects therein.—Rio 
Grande Southern R. Co. v. Campbell, Col., 176 
Pac. 275. 

65. Unexpected Event.——Mine employer was 
not liable for death of employe where caused 
by an unusual and an unexpected event hap- 
pening without negligence —Wright v. Elkhorn 
Consolidation Coal & Coke Co., Ky., 206 S. W. 





66. Mortgages—Absolute Deed.—Where land 
was transferred by absolute deed, but only to 
secure a note, and years after maturity of note 
grantee accepted payment in full, grantee held 
the title as trustee, and was estopped to plead 
limitations or laches in support of adverse pos- 
session.—Stebbins v. Clendennin, Ark., 206 S. 
W. 681. 

67. Municipal Corporations—Change in Street 
Grade.—In absence of statutory or constitution- 
al provisions, change in grade of highway made 
by municipal authority does not entitle an ad- 
joining proprietor to consequential damages.— 
Hoyt v. Village of North Troy, Vt., 105 Atl. 33. 

68. Navigable Waters—Riparian Rights.—Un- 
der law of Illinois, neither the United States nor 
the state owns lands under a navigable river, 
but riparian owners own fee to middle of 
stream, subject to government’s paramount right 
to use it and to make improvements for navi- 
gation without compensation, including deepen- 
ing of channel.—Tempel v. United States, U. S. 
8. C., 39 S. Ct 

69. Negligence—Invitee.—The fact that chil- 
dren were permitted to pick up paper upon fac- 
tory premises was not an invitation or license 
to them or to others to do so.—Lavoie v. Nas- 
as Gummed & Coated Paper Co., N. H., 105 Atl. 

70. Licensee.—A bare licensee has no cause 
of action on account of dangers existing in 
place he is permitted to enter, but goes there 
at his own risk.and must take the premises as 
he finds them.—Chicago, R. I. & P. Ry. Co. v. 
Russell, Ark., 206 S. W. 666. 

71.——Obligation of Duty.—An action for neg- 
ligence can be maintained only in case de- 
fendant fails to perform, or negligently per- 
forms, some duty which he owes to plaintiff, 
which may be either an express or implied duty, 
or a specific duty owing to plaintiff, or a gen- 
eral duty owing to the public.—Cohen v. Trades- 
men’s Nat. Bank, Pa., 105 Atl. 43. 

72. Partition—Tenancy in Common.—Tenants 
in common owning reversionary interest in un- 
divided half of land could not maintain bill for 
sale for division against the owner of the un- 
divided half interest.—Shannon v. Ogletree, Ala., 
80 So. 41. 

73. Payment—Application of—A debtor has 
in the first instance the legal right to direct 
upon what debt, note, or obligation the amount 
of his checks should be applied.—Herold v. 
Hill, N. D., 169 N. W. 592. 

74. Pledges—Public Policy.—Where a pledge 
agreement provides that upon debtor’s default 
title shall become absolute in the pledgee, it is 
void.—Travelers’ Ins. Co. v. Lazenby, Ala., 80 
So. 25. 

75. Principal and Agent—Ratification.—The 
acceptance and retention by the principal of 
money, property, or other benefit as a result of 
a compromise by an agent of a claim in favor 
of or against a principal constitutes a ratifica- 
tion, unless he is without knowledge of the 
facts.—Public Savings Ins. Co. v. Greenwald, 
Ind., 121 N. E. 47 

76: Principal and Surety — Suretyship.—A 
surety executing a bond in ignorance of his 
principal’s existing default will not be bound, 
where knowledge of such default was withheld 
from him by obligee, as such concealment of a 
material fact ‘is a fraud upon surety which 
vitiates the contract.—Park Paving Co, v. Kraft, 
Pa., 105 Atl. 39. 

77. Railroads—Track Crossing.—One cross- 
ing a railroad track has the duty to stop, look 





and listen for the approach of a train.—Walker | 


v. Southern Pac. Co., Cal., 176 Pac. 175. 


78. Receivers—Foreign Jurisdiction.—It is 
settled doctrine in federal] jurisprudence that a 
chancery receiver has no authority to sue in 





the courts of a foreign jurisdiction to recover 
demands or property situated tnerein; his func- 
tions and authority being confined to the juris- 
diction of his appointment, and the practice per- 
mitting application for ancillary receivership 
in.a foreign jurisdiction where local assets may 
be recovered, and, if necessary, administered.— 
Sterrett v. Second Nat. Bank of Cincinnati, Ohio, 
U. 8. & C., 39 S. Ct. 37. 


79. Release—Fraud.—If the injured person is. 


of unsound mind, in such condition that he 
does not understand the nature of the release 
which he signed, or if the release is obtained 
by fraud, he may rescind it.—Public Utilities 
Co. v. Iverson, Ind., 121 N. E. . 

80. Sales—Implied Warranty.—An _ express 
conditional warranty of the goods sold excludes 
an implied warranty on the same subject.— 
Advance Rumley Thresher Co. v. Briggs Hard- 
ware Co., Mo., 206 S. W. 587. 

81. Passing of Title-—Where the terms of 
a sale of personal property are cash on de- 
livery, concurrent payment upon delivery is es- 
sential to pass title—Menke y. First Nat. Bank, 
Tex., 206 S. W. 693. 

82. Pleading and Practice.—Where seller, 
on buyer’s breach, chooses to retain property 
and sell it for buyer’s account, and recover 
difference between resale price and contract 
price, averments in coMplaint must be such as 
to show that he retained possession for the 
buyer.—Taylor v. Capp, Ind., 121 N. E. 37. 

83. Symbolical Delivery.—Where personal 
property is, from its character or situation, in- 
capable of actual delivery, the delivery of a bill 
of sale or other evidence of title is sufficient to 
transfer property and possession to vendee.— 
Waldock v. Frisco Lumber Co., Okla., 176 Pac. 











84. Trade-Marks and Trade-Names—Conflict- 
ing Claimants.—The general rule is that, as 
between conflicting claimants to the right to use 
the same trade-mark, priority of appropriation 
determines the question; the underlying reason 
being that purchasers have come to understand 
the mark as indicating the origin of the wares. 
United Drug Co, v. Theodore Rectanus Co., U. 
S. S. C., 39 8. Ct. 48: 

85. Vendor and Purchaser—Accrued Rents.— 
A purchaser of land occupied and used by the 
tenant of the vendor is not entitled to rents 
already accrued at time of purchase.—Cook v. 
Melton, Okla., 176 Pac. 205. 7 

86. Executory Contract.—The policy of the 
laws of North Dakota, that executory contracts 
for sale of lands shall not be canceled and pay- 
ments thereon forfeited without first affording 
purchaser an opportunity to comply with the 
terms and obviate the cancellation, was con- 
tinued in force by Laws 1917, c. 151.—Raad v. 
Grant, N. D., 169 N. W. 588. 

87. Wills— Accelerating Enjoyment. — Under 
will devising all property, with certain excep- 
tions, for use of testator’s wife during widow- 
hood, where widow dissented from will, princi- 
ple of acceleration applied, and ultimate taker 
would come into immediate enjoyment, subject 
to interest which law conferred upon widow.— 
Young v. Harris, N. C., 97 S. E. 609. 

88. Intent.—The primary purpose in con- 
struing a will is to ascertain testator’s intent, 
which must be gathered from the terms of the 
will, the question being not what he intended 
to say, but the meaning of the words used.— 
In re Mizener’s Estate, Pa., 105 Atl. 46, 

89. Public Policy.—A will will not be sus- 
tained, where to do so would be to perpetuate 
a fraud upon the next of kin, evade the statute 
of wills, and defeat the policy of the state.— 
Reynolds v. Reynolds, N. Y., 121 N. E. 61 

90. Undue Influence.—Where proponent of 
will proves testamentary capacity and due exe- 
cution, burden of proving that will was exe- 
euted under undue influence is on party who 
alleges it—Albee v. Osgood, N. H., 105 Atl. 1. 

91. Witness—Impeachment. — Circumstances 
under which plaintiff’s own witness had given 
certain testimony held to have~ brought case 
within rule permitting plaintiff to impeach wit- 
ness on ground he was surprised by her answer. 
Lakas v. Archambault, Cal., 176 Pac, 180. 
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